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EMPLOYERS ARE REQUIRED TO DELIVER
CERTAIN DOCUMENTS TO WELFARE PLAN
PARTICIPANTS

This brief guide provides information on how plan sponsors can
deliver written materials in ELECTRONIC form and contains the
following:

v" An overview of Department of Labor Electronic
Disclosure Rules.

v" A sample Electronic Disclosure Consent form

v" CFR Section 2520.104b-1(c) Disclosure through
electronic media.

This information should be carefully reviewed to maintain full
compliance with welfare plan material distribution.
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Important Information:
Electronic Disclosure
Rules

Introduction

Most private-sector group health benefits plans are
covered by the Employee Retirement Income Security
Act (ERISA), which requires plan sponsors to distribute
certain documents to participants. The Department of
Labor (DOL) provided rules in 1977 governing the
distribution of plan materials, and according to that
guidance, paper was the preferred mode of delivery.
Examples of acceptable delivery methods include hand
distribution, inclusion in a union or company periodical,
and first-class mail.

The DOL’s disclosure requirements were last updated in
2002. In the more than 17 years that have passed since
that time, over half of the worlds’ population is using the
internet and the majority of smartphone owners are
using their devices to conduct financial transactions,
including enrolling on employee benefit programs. The
1977 disclosure guidelines never anticipated our current
electronic lifestyle, nor the use of benefit administration
platforms such as Employee Navigator or Ease.

Fortunately, the DOL’s updated disclosure guidelines do
provide safe harbor requirements for employers wishing
to distribute welfare plan materials electronically. It is
important to note that these rules reflect electronic
media and delivery methods available in 2002, primarily
email.

Overview of Disclosure Rules
Electronic Disclosure Rules Extend to the Following

The electronic disclosure rules apply to the following
documents:

Summary Plan Descriptions (SPD)

Summary of Material Modifications (SMM)
Summary of Benefits and Coverage (SBC)
Required Health Plan and Reform Notices
Medicare Creditable and Non-Creditable
Coverage Notice

COBRA Notices

Financial Reporting (Form 5500, Summary Annual
Report (SAR))
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Basic Requirements for Document Disclosure

In all cases, plan sponsors must meet the DOL’s basic
requirements for electronic disclosure of welfare plan
documents. These requirements include:

1. Take steps to ensure actual receipt by the
participant (e.g. return-receipt and
undeliverable e-mail features, periodic audits or
surveys to confirm receipt).

2. Safeguard the confidentiality of any personal
information.

3. Use the same style, format and content of the
paper document version.

4. Provide notice describing the importance of the
document, and that a free paper version is
available upon request.

MORRISEGARRITAND
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The Two Classes of Recipients

Plan sponsors must take specific distribution steps based
on the ability of participants to access the information.
There are two kinds of participants to consider:

A. Participants who access electronic information
as an integral part of their work duties at all
locations where they work (e.g. employees who
regularly work on computers).

B. Participants (including retirees and COBRA
recipients) who do not use a computer as part of
their jobs.

Plan sponsors MUST obtain affirmative written consent
to distribute documents electronically to participants in
class “B”.

Affirmative Consent for Electronic Distribution

Upon obtaining written consent from a plan participant
to receive documents electronically, the plan sponsor
must provide a clear and conspicuous statement
indicating:

1. The types of documents to which the consent
applies;

2. That consent can be withdrawn at any time;
The procedures for withdrawing consent and for
updating the participants receipt address;

4. The right to request and obtain a paper version
of the document(s) free of charge; and

5. Any hardware and software requirements for
accessing and retaining the document(s).

Recommendations

Electronic delivery of plan information is not “all or
nothing.” A plan sponsor might elect to use e-mail
delivery for some employees who use a computer at
work and those who provide affirmative consent. Other
employees may receive material through posting to a
benefit administration platform following notice. First
class mail delivery of printed material may still be the
best solution for retirees, beneficiaries, and terminated
participants.

ONE SIZE DOES NOT FIT ALL

Please note that the electronic disclosure rules are
complex. It is recommended that employers consult with
benefits counsel to review existing document delivery
systems and prior to instituting new procedures
regarding the electronic distribution of ERISA-required
disclosures to avoid potential financial penalties.

This information is not to be considered specific legal advice and should not be
relied upon in lieu of advice from your attorney. Morris & Garritano does not
engage in the practice of law, accounting, or taxation. Therefore, the contents
of this communication should not be regarded as a substitute for legal or tax
advice.

MORRISSGARRITAND
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ELECTRONIC DISCLOSURE CONSENT

As an employee eligible to participate in the group welfare benefit plan of your employer, you are entitled to
receive important informational notices, including, but not limited to the following:

e Summary Plan Description (SPD) and Summary of Material Modifications (SMM)

¢ Summary of Benefits and Coverage (SBC)

¢ Health Plan and Reform Notices

¢ Medicare Creditable and Non-Creditable Coverage Notice

All information, including the above-referenced benefit notices, are important materials that describe your rights
as an eligible plan participant, information about how the group welfare benefit of your employer works, certain
regulatory requirements, and descriptions of changes to the plan that may occur.

By signature of this form, you hereby affirm and consent that:

1. All required welfare benefit plan notices may be provided to you electronically. In order to access

information provided electronically, you must have,

a. A work issued computer or other device with internet access, and/or
b. An email account that allows you to send and receive emails, and
c. Software that permits the viewing of text documents and PDF forms.

2. You will provide notice of any change of email address to the plan administrator.
3. A paper version of any document provided electronically is available upon request free of charge.
4. Consent to receive material electronically may be withdrawn at any time upon written notice to the plan
administrator.
Name: SSN:
Address:
City: State: Zip:
Phone: Email:
SIGNATURE DATE



CFR Section 2520.104b-1(c) Disclosure through electronic media.

(1) Except as otherwise provided by applicable law, rule or regulation, the administrator of an employee
benefit plan furnishing documents through electronic media is deemed to satisfy the requirements of
paragraph (b)(1) of this section with respect to an individual described in paragraph (c)(2) if:

(i) The administrator takes appropriate and necessary measures reasonably calculated to ensure
that the system for furnishing documents -

(A) Results in actual receipt of transmitted information (e.g., using return-receipt or
notice of undelivered electronic mail features, conducting periodic reviews or surveys to
confirm receipt of the transmitted information); and

(B) Protects the confidentiality of personal information relating to the individual's
accounts and benefits (e.g., incorporating into the system measures designed to preclude
unauthorized receipt of or access to such information by individuals other than the
individual for whom the information is intended);

(i) The electronically delivered documents are prepared and furnished in a manner that is
consistent with the style, format and content requirements applicable to the particular
document;

(iii) Notice is provided to each participant, beneficiary or other individual, in electronic or non-
electronic form, at the time a document is furnished electronically, that apprises the individual of
the significance of the document when it is not otherwise reasonably evident as transmitted (e.g.,
the attached document describes changes in the benefits provided by your plan) and of the right
to request and obtain a paper version of such document; and

(iv) Upon request, the participant, beneficiary or other individual is furnished a paper version of
the electronically furnished documents.

(2) Paragraph (c)(1) shall only apply with respect to the following individuals:
(i) A participant who -

(A) Has the ability to effectively access documents furnished in electronic form at any
location where the participant is reasonably expected to perform his or her duties as an
employee; and

(B) With respect to whom access to the employer's or plan sponsor's electronic
information system is an integral part of those duties; or

(i) A participant, beneficiary or any other person entitled to documents under Title | of the Act or
regulations issued thereunder (including, but not limited to, an “alternate payee” within the
meaning of section 206(d)(3) of the Act and a “qualified beneficiary” within the meaning of
section 607(3) of the Act) who -



(A) Except as provided in paragraph (c)(2)(ii) (B) of this section, has affirmatively
consented, in electronic or non-electronic form, to receiving documents through
electronic media and has not withdrawn such consent;

(B) In the case of documents to be furnished through the Internet or other electronic
communication network, has affirmatively consented or confirmed consent
electronically, in a manner that reasonably demonstrates the individual's ability to access
information in the electronic form that will be used to provide the information that is the
subject of the consent, and has provided an address for the receipt of electronically
furnished documents;

(C) Prior to consenting, is provided, in electronic or non-electronic form, a clear and
conspicuous statement indicating:

(1) The types of documents to which the consent would apply;
(2) That consent can be withdrawn at any time without charge;

(3) The procedures for withdrawing consent and for updating the participant's, beneficiary's or other
individual's address for receipt of electronically furnished documents or other information;

(4) The right to request and obtain a paper version of an electronically furnished document, including
whether the paper version will be provided free of charge; and

(5) Any hardware and software requirements for accessing and retaining the documents; and

(D) Following consent, if a change in hardware or software requirements needed to
access or retain electronic documents creates a material risk that the individual will be
unable to access or retain electronically furnished documents:

(1) Is provided with a statement of the revised hardware or software requirements for access to and
retention of electronically furnished documents;

(2) Is given the right to withdraw consent without charge and without the imposition of any condition or
consequence that was not disclosed at the time of the initial consent; and

(3) Again consents, in accordance with the requirements of paragraph (c)(2)(ii)(A) or paragraph
(c)(2)(ii)(B) of this section, as applicable, to the receipt of documents through electronic media.
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